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by another jury in the event of a grand juror being sued, grand 
jurors would perhaps be hampered by the fear that their motives, 
though entirely honest, might be misconstrued, with consequent 
liability to themselves. If their motives could be infallibly deter- 
mined, they should be held to accountability ; but inasmuch as this is 
not possible, it may be argued that they should be given absolute im- 
munity. 

It is not certain, however, that public policy requires so ex- 
tensive a privilege. It may be that the public interest is suffi- 
ciently conserved by allowing grand jurors a qualified privilege 
where they mistakenly exceed their duties; 11 but it is submitted 
that at least a conditional immunity is imperative. 12 

E. E. 



Property — Tenancy by the Entirety — At common law, hus- 
band and wife did not take, under a conveyance of land to them 
jointly, as tenants in common or as joint tenants, but each became 
seized of the entirety, per tout, et non per my; the consequence of 
which was that neither could dispose of any parts without the 
assent of the other, but the whole remained to the survivor under 
the original grant. 1 They were said to take a tenancy by the en- 
tireties because there were no moieties between husband and wife. 
The reason for the rule was founded on the legal fiction of the 
unity of husband and wife. 

As a result of the various married women's acts, the question 
soon arose as to whether this legislation had destroyed the legal 
unity of husband and wife. A few jurisdictions have taken the 
position that by these acts conferring upon married women the 
legal right to acquire property and to hold and enjoy it free from 
the husband's control, the rule that a conveyance to a husband and 
wife made them tenants by entirety ceased to exist. 2 But it is 
still the law in a majority of jurisdictions that regardless of the mar- 
ried women's acts, that where the conveyance is to husband and 
wife without any words prescribing, qualifying or characterizing 

"This is no doubt the view of the court in Rector v. Smith (supra, 
note 6). 

"The principal case, Rich v. Eason, supra, note 5, and Rector v. Smith, 
supra, note 6, are the only reported cases in which the exact point discussed 
is the subject of decision. The question is referred to obiter in Poston v. 
Washington, etc., R. R. Co., 36 App. D. C. 3S9 (ion), and in Parsons v. 
Age-Herald Pub. Co., 181 Ala. 439 (1913)- In the former case, there is a 
dictum that the grand jury has no protection at all against action if it ex- 
ceeds its authority; in the latter case, no definite ruling is made as to the 
liability of the jurors themselves under such circumstances. 

*2 Blackstone 182; 2 Rents Comm. 113. 

• Clark v. Clark, 56 N. H. 105 (187s) ; Hoffman v. Stigers, 28 Iowa 302 
(1869). 
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the kind or quality of the estate which each shall take, the grantees 
take as tenants by the entirety. 3 These courts take the view that the 
design of the legislature in passing the acts was not to destroy the 
unity of husband and wife, but to protect the wife's property, by 
removing it from the control of the husband. Furthermore, there 
is the theory that the acts did not have in view the force and effect 
of the instrument by which an estate may be granted to a wife; but 
that they operate upon her property rights only after such rights 
have accrued. 

May the grantor defeat this common law rule and give to the 
husband and wife a different estate, by using express words in the 
grant? Although there is some respectable authority for the posi- 
tion that at common law husband and wife could not take as ten- 
ants in common even though words to that effect were used in the 
conveyance to them/ the great weight of authority seems to be 
that if apt words were used husband and wife could take such an 
estate even before the passage of the married women's acts. 6 But 
whatever may have been the rule at common law today the courts 
are unanimous in holding that as a result of the acts, the rule as to 
tenancy by entirety may be avoided by the intention of the grantor, 
if such intention is shown by express words in the grant. 8 

Until recent years Pennsylvania was the one exception. By a 
long line of decisions following the case of Stuckey v. Keefe T the 
courts adhered so strictly to the legal fiction of the unity of hus- 
band and wife, that they held that even after the Married Woman's 
Acts it was impossible to convey to a husband and wife as tenants 
in common or as joint tenants. But in the recent case of Blease v. 
Anderson 8 that court by express words overruled its former de- 
cisions and Pennsylvania is now in accord with the general rule. 

In this connection it is interesting to note a recent New York 
case. 9 A man deeded property to himself and his wife to hold as 
tenants of the entirety. Later he willed all his property to his 
wife and died in her lifetime. Under a direct inheritance tax the 
state sought to levy a tax on half the property. Three of the judges 
after pointing out that the grantor by express words in the grant 
set forth a tenancy by entirety and that the Married Woman's Acts 
had not abolished that form of tenancy, held that half the property 

'Bertles v. Numan, 92 N. Y. 156 (1883); Fulper v. Fulper, 54 N. J. E. 
431 (1896) ; Diver v. Diver, 56 Pa. 106 (1867). 

'McCurdy v. Canning, 64 Pa. 133 (1870). 

'Preston Estates, vol. I, p. 132; Hunt v. Blackburn, 128 U. S. 464 (1888) ; 
Miner v. Brown, 133 N. Y. 308 (1802). 

' Carroll v. Reidy, 5 App. D. C. 59 (D. C. 1896) ; Brown v. Brown, 133 
Ind. 476 (1893); Stulcup v. Stulcup, 137 N. C. 305 (1904). 

'26 Pa. 397 (1856). 

•241 Pa. 198 (1913). 

•In re Klatzl's Estate, no N. E. 181 (1915). 
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was subject to the tax, because the grantor having failed expressly 
to declare that the grantees were to take as joint tenants, created 
a tenancy in common under a statute of the state. 10 In other 
words, unless a grantor by express words grants a joint tenancy, 
the grantees shall take as tenants in common. Under this decision 
it is impossible to create an estate by the entirety." 

Three dissenting judges based their opinion upon the reason- 
ing that mere implication drawn from a statute is not sufficient to 
warrant a destruction of a principle of the common law. They, 
therefore, held that the grantees took as tenants by the entirety, even 
though the words "to hold as joint tenants" were not used in the 
deed. 

Even though it may seem that because of modern innovations 
respecting the property rights of married women, estates by entire- 
ties have outlived the purpose of their creation and are out of har- 
mony with present conditions, yet courts have wisely held that these 
estates shall not be changed by mere implication. It is submitted 
that the reasoning of the court in the principal case may eventually 
result in abandoning the theory of the legal unity of husband and 
wife by mere implication from legislative action. This change of 
the long established rules governing title to real property should 
be brought about only by express legislative enactment. 

G. F. D. 



u 3 R. S. (7th Ed.), p. 2174, sec 44. The statute provides: "If a con- 
veyance is made to two or more persons, unless it is expressly declared that 
they are to take as joint tenants, they shall take as tenants in common." 

"The Chief Justice, while dissenting from the reasoning of these judges 
as to question of grantees not taking a tenancy by entirety, was in favor of 
allowing the tax because of a liberal construction of the "Tax Law." 



